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Note from the Executive Director: 

Executive Director, Phyllis Randolph Frye, Atty 
Employment Law Director, laura Elizabeth Skaer, Atty 
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International Bill of c.ender Rights Project and 
Military Law Director, Sharon Ann Swart, Atty 
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The following decision is an example of what can happe!! in this decade IF you decide to fight for 
your parental rights and IF your attorney understands transgender issues and IF the court possesses 
a "realist" jurisprudential philosophy. 

As to the initial "IF," only you can decide for yourself when you are going to live a full life and 
fight for your right to be a parent to children. 

As to the second "IF," insure your attorney understands transgender issues. Insist that your 
attorney study ICTLEP "Proceedings." 

As to the final "IF," beware of those who preach that judges must practice "judicial restraint." 
Judicial-restraint judges believe in positivism - a jurisprudence based on the "black letter of the law" 
- and would not have written the following opinion. The· judges who wrote this opinion believe in 
"realism" - a jurisprudence based on the evolution of law to encompass real situations as they arise. 

Your advocate for legal awareness, 

Phyllis Randolph Frye, Attorney 
Executive Director, ICTLEP, Inc. 
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NOTICE: Thi' opinion ia subject to motions for reargument under V.R.A.P. 40 
as wen as loma.i nvioion before public11tion in the VotmOl\t ltePQt"ta. 
Readers are requested to notify the Reporter of Decisions. verinont Supreme 
court, 109 State Street, Montpelier, Vermont 05609-0801 of any errors in 
order that corrections may be iaade before thia opinion goes to press. 

RO. 92-321 

Adoptions of B.L.V,8, a..nd i.L.V.B. 

George K. Belcher, J, 

·11. ~i.irRCMi' *·-: · 
Supre:ae Court PJL.ED IN Ct.e=UC: 

On APPG•l troin JUN 1 8 1993 
Probe. te Court. 
Washington District 

February Term, 1993 

Julie A. Frame, David w. Curtis and Leslie J. Dunn of Hoff, Agel, curti3 & 
Cassidy, P.C., Burlington, for plaintiffs-appellants 

Paula L. Ettelbriek, Lambdil tiegal Defense & Education Fund, Inc., New York, 
New York, and Susan M. Murray of La:tQrock Sperry- & Wool, Middlebury, for 
P!ic:i curiae 

PiE!JEN'l'1 Allen, C.J., Gibson. Doul~y. Mu.z:sy KllCl Jolmscn, JJ. 

JOHRSCN, J. The issue we decide today is whether Ver=ont law requires 

the tel'mination of a natural mother's parental ric;hts if her children. a.re 

adopted by a person to whom ahe is not: married. we hold that whi:ii the 

family unit .U c~rised. of the natural mother and her partner, and the 

adcption u in the best interests o! the children·, terminating the natural 

iriother's ri;bts is unreascnAble an4 unneceaaary. we reverse. 

Appella.nte are two women. Jane and Deborah, who have lived together in 

a committed, monoqamous relatioru:hip since 1986. 'toqeth~r, they made the 

decision to have and raise children, and totJetl:ler, they consulted various 

... ources to detentine the be&t method for them to achieve their goal of 

1 
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starting a f;uDily, On November 2, 1988, Jnne gave birth to a son, B.L,V,B,, 

after being i.mp{eqnated with the s~erm of an anonymous donor. On Auqust 27, 

1992, a.tter :beini; impregna.ted '1'ith spem from the u.mc donor, she gave birth 

to a second. aon, E,L,V.~. Del>ore.h assisted the midvite at both ~irtha, and 

zhe ha.s beeii equally reapons:ibla tor raia1.n~ and puentinq the children 

since their births. 

APPoll&nt.a aouoht legal recognition cf· their exiatina IBtatus as eo

pe.ronts, and asked the probate court to allow De.bouh to leguly adopt the 

child%en, while lea..,ino- J~ 1 s parental rights intact. The ~tion 

petitions were uncontested. The Department o! Social and Rehal:)illtadve 

se"ices conducted a home stuQ.y, deteJ;l\\ined the adoJ)dons were in the best 

interests of the children, ilnd recC1111111ended that they be allowed. A clinical 

and school psycholoqist wbo had evalu.;i.tet\ the family testified that it was 

essential for the children to 'be assured o! a continuing relatians~p Vi.th 

DebO:rab, and recmmnended that the "40Ption:s be allowed for the p&ycholoqica.l 

&Dd emotional protection of the chil151'en. 

Despite the lack of cpposition, the pro~ate court denied tho adoptions, 

declininq to reach whether the adoptions were in the beat interests of the 

children llecJ.use the proposed adoptive mother •40es not sati1f:r the 

statutory prerequisite to adoption.• ·Tbe court relied on 15 V.S.A. II 431 

and 4U. Section '31, coverinq who 1llaY ad09t, ptovidesa 

A pe~aon or husband and wife together. of a;e and sound 
111ind, -.y adopt any other person as his or their heir 
with or without change of name of the person adopted. A 
married.JllB.n or a married woman shall not adopt a person 
or be aaQpted vi thout the consent of the other spouse. 
The petition for adoption ~ the fina.l adoption decree 
ahllll be executed by the other spouse cis pLuvidtid ln 
thia chapter. · 

2 
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Section 448. which desc~ibes how che riqhts and obliq&tions of ~oth 

pa.tents and chilciren ue altered by a final adoption decree, provides in 

pertinent part 1 

'l'he na.turlll parents o.C .i minor shall be deprived, .by the 
adoption. of all legal riqht to cont~ol of such minor, 
and 1uch l\inor eball :be freed from all o))liqations of 
obedience and znaintenance to them. • • • Notwi th
s t&ndinq the foreooing provisions of thia section. when 
the adoption ia made by a spouse of a natun.l parent, 
obligati0!\8° of obedience to, and rights of inheritance 
by and through the J\atural parent who has inte~rded 
with the adoptina parent shall not be affected. 

The court read the last aentence of§ 448, the •step-parent exception,• and 

S 431, as clearly requiring that "if • couple adopts toqether, they must .be 

married. If one partner is the ~irth parent. and the other partner desires 

to ad.opt, then they nust be marrieds otherwise, tl1e birth parent will lose 

ri;hts·in the child under S 448.• 

Appellants make nunerous attacks on the probate court's interpr~tation 

of the statute&, but in the main, they contend that the st~tutory lanauage 

does not prohibit the ~ptions, that enforcina the termination of the birth 

mother'& riqhts under I 448 would ?"each an absurd result in these 

circ:umat&Dces, and tllat sueh a result u inconsistent with the best 

interests of the children &nd the pulllic policy of this state. we a;raa. 

In interpreting vemcnt' s adoption statutes, we a.re mindful tha.t tba 

state's primary concern is to promote the welfare of children, In rt cam;, 

94 Vt. .(55, 458, Ul A. 565, 561 (1920). an4 that application of the 

statutes abould implenent that p-urpose.1 See In rs s.a.t", 150 Vt. 29l, 

l curiously. the words •best interests• of the child appear only once 
in the adoption chapter, in the fo:m ai;ned ty the parent aurrenderinq the 
child fo~ adoption. 15 V.S.A. § 432(c). It ig apparent frClll the evoluticn 
of the adoption :itntutes in vermouL, hcwever, that the intetest5 of children 
themselves. as opposed to children as chattels. came to be e~ph&sized in the 

3 

~- ----

© ICTLEP, Inc., August 1993 



Second International Conference on Transgender Law and Employment Policy 

301-02, 553 A.2d 1078, 1083-84 (1988) {in applying custody statute to fact 

pattern breakinq su~stantial new ground, intent ot legislature, gleaned from 

whole of statute. must be consiciered). In doing ao. we must ~void results 

thAt are irrational, unreasonable or absurd. 111. at 301, 553 A.2d at 1083. 

We Jllllst lock Pnot only at the letter of a statute but also its reason and 

spirit.• ~. 

Bothinq i:n ve:rmont law, other t~ a re&trictivo interpr:etation of 

S 448, woul~ exclude Deborah from ~dopting another perso~. Under 15 v.s.A. 

5 431, which broAdly ;ran~ the right to adopt to ~a pe~son o~ huaband and 

wife toqether. • an unmuried per.son ia pe.rmi tted to adopt, and the sole 

11.mic.ation -- that the adoption of a married person requires the consent of 

the ado:ptee • s spcuse -- does not apply here. Even readinq f 431 in 

conjunction with § 448, we cannot conclude, ~s the probate court did, that 

the legialature meant to limit the categories of perscns who were e~titled 

to adopt. 

Section 448 was paaaed by the legislature in 1945, then revised and 

a~ted in s~stanti•lly its preeeiit form in 1947.2 It is hiqhly uniikely 

that the legislature conteZQPlatad the possibility of adoptions by same-aex 

par~n. and the scant legislative· history does not indic1.te that sucb 

adoptions were considered, See Record of Conmittee Meetings for H. 206, 

major revisions of tbe adoption chapter in 1945 a.nd 19'7. L. o•Agostinc, 
the Historv of public welfa;~ in Ytnnont, 165-71 (19&8). We may also infer, 
from other aectiOlU of the ad.option chapter, that tbe ifttexeats of the 
children have indeed ~come the central focus of leoislative enactmenta 
governing adC>tJtion .. procedures. See, e.g .• 15 v.s.A. !i '3'1 (requiring an 
investigation of~ proposed adoptive home), SS 441-((3 (requiring beA~ing 
on proposed adoption). and 5 440 (requiting a trial period for placement). 

2 Section 448 w~~ amend~d only once after 1947, in 1963, to delete a 
"the" in·the fourth sentence, and to add the phrase •predecessors in line of 
descent, and-collateral kin• in the fifth sentence. 
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J~diciary Committee (~arch 14, 1945). Because adoptions by Sa?lle-aex 

partners were apparently not conteqi.plated when S 448 was drAfted, it cannot 

~e said that they are either specifically prohibited o~ speci!ic&lly 

allowed ))y the statute. To determine ~hether such adoptions are consistent 

with the purpose of the statute. it is necessary to discern what S 44S was 

designed to accompliah. 

Whee the atatute ia re&d as a whole, ve see t~at i~ general purpose is 

to clarify and l)rotect the legal righes of' the 6dopted person at the time 

the adopcion is complete, not to proscribe adoptio~s by certain collbinations 

of in¢ividu4ls. Who ~.f adopt is a.lrea.dy covered by § 431. section 448 ia 

concen'led with defining the lines of inheritance for ado:ptees, preserving 

their right to inherit from their natural parents and gr~ting the right to 

inherit !-rem the •per10J1 or persons• by whoal they -are adopted. The statute 

also teraiiM.tes the na.tunl parenta' rights upotl adoption, but thi.a pro

v~s ion anticipates t!Klt the adoption of children will remove them from the 

home of the biological parents, vhete the :biological parenu elect or are 

compelled to tetminate their legal obligations tc the child. 'l'his leaia-

lath•I!! intent is evidenced by the step-parent exception, whic:h savos the 

natural parent's rights in a step-parent acloptL:m. 'the legi&la.ture recog

nized that it 'fOuld 1'e against. COl!llllOn sense to teminate the biological 

parent 1 5 riqhts vhen that parent will continue to raise and be responsible 

for the child, albeit in A fl!l'lily unit with a partner who is biolooically 

unrelated to the child. 

Althouoh tho precise circumstances of these adoptions may not haye been 

contemplated d1,1ring the ait1a.l. draftfoa of tlu: ~tiltute, the geneld.l in~ent 
.· 

and spirit of § US is .entirely <:an&istent with them. The intent Qf the 

s 
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lc~i:ilnture wa.s to protect tM .tecurity ot fa1d.ly units by de~ining the 

legal rights and respo:nsibilitie.s of chil~en who find themselves i.n 

circumstanc:eJ: that do not include two l:liological parents. Despite the 

na.rrow t.iOrdinq of the atep-parent excopt1on, 111e cannot conclude that the 

leqislature ever meant to terminate the parental rights o! o .biological 

parent who intended to eontinu• r&isinq a child •ith tbe help of a partner. 

Such a narrow cons truc:tion would produce the unraasonal:lle and irrational 

result of defeating adoption11 that are othe~wiae indisputably in the .be.st 

interests of children. see Lubinsky v:. Foir Mven Zoning :sQard, 148 Vt. 

41, so, 527 A.2d 227, 228 (1986) (intent of statute i& derived from 

consideratiou not only of lanoua~. but from entire enactment, its reason, 

purpose and consequence, and on presumption that no unjust or unreasonable 

result waa intended). 

Although no 1tate supre?!IO court bas con!ronted th~ issue, a ·n~er o! 

lower court decisio:D8 support our cooctusion. Interpxetino A similar •atep

pa:rent excepticn• in a f•ctually similar adoption case. the Superior Court 

for the District cf Col\Jlllbia stated that cutti11q off the biological nother's 

riqhts "would be a particularly counterproductive and even ludicrous result• 

once the adoption by the mother's putner was founa to be in the c:hild' 1 

best interest. In re pgtit~on pt L.s: And V.L.! No. A-269-90 and A-270-90, 

slip op. at 5 (D.C. Super. Ct. Fam. Div. Auq. 30, 1991). Instead. followin; 

the legislative intent, the court likened aame-sex partners who idopted to 

step-parents. hol~inq tbein ekempt from the provision cutting of! a 

cioloqical parent's'right!. Id. at 8.3 

· 3 The i11ue now before us is not a case of first impression even in 
Vermont. Following L,S. and y,L. and nUll'erous other out-of-&t~te lower
court precedents, the Addison probate court recently ~lloweri the female 

6 
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A Rew lark court als~ upbeld the adoption of a child by the biological 

mother's same-sex partner under a aecticn of its 4doption statute4 

identic~l in o!fe<:t to that of Vermont'a ! 448. That court stated that: 

[ill this provi,icn were 1trictly enforced it would require 
tenninatioll of th~ p&rental rights of [the bioloqica1·mother] upon 
gn.ntinq the adoption to !the 1P:Jther's partner]. This woul~ be an 
absurd outcome which would nullify the adv!kntage sought by the 
proposed a~ption; the creation cf a leqal family unit identical 
to the actual family 6etup, 

In re Eyan, 583 N. Y .s. 2d 997, 1000 (Su~r. Ct. 1992) • 'l'he court further 

stnted that where the adoptive iJlld biological parents are in tact co-

parents, •trew York la.w dces not require a destructive choice between the two 

parents. Allowing continuation of th~ ri.ghes Qf both the natural and 

adoptive parent where c~lled by U'lf: best interests of the c::hild, is the 

only rational tti.sult and well within the equitable power of this QOUl't. • 

xoreover, foeu3ing on the best interests of the adopted child b&s led 

courts, in other contexts, to &llow a 110ther•s partner to adopt without 

temil'latid\1 the mother's riqhts. 7or ex~ple, in In_xe Adoptton gf a CJlil4 

by A.!., 378 A.2d 87 <union Cty. ct. Prob. Div. 1977), a New Jeraer court 

allowed an UMArried biol09ical father to adopt itS though he were the 

partner of 4 ~hild's ~doptive mother to a4opt the ~hild JS a seeond parent. 
Jn re A<}optlgn of R,c., Ho. 9088, alip op. at 5-7 tAddi$on Prob. ct. »ec. 9, 
1991). Findlnq th&t ! 448 was not inteM.ed. to apply to the .situation before 
the court and that the adoption was in the best interests of the child, the 
-=ourt held that the termination of rights in t 448 should be read as 
directory rather tha.n mandatory. ,li. at 1. AltllOuoh we do not follow this 
rationale, ve noto that otner c:ourta have not fcund I 448. or lilce 1tatutea, · 
to be a prohibition on adoptions by &ame-aex parents. 

4 New ?ork • s Dolneatic Relations Law 5 ll 7Cl) provides the.t •natural 
parents of the adoptive child $hall be relieved of all puenta.l duties 
toward and of all re,p0nsibilities for and she.11 have no rights over such 
adoptive child.• 
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stepfather of the child ~ecause the biological mothef, to whom the father 

had been enqaqed, was incompetent and thus unable to marry. The court 

Sl~l.!i!t1 llldl a !leet!on Cf tM Ad6~ti61\ !tltute similar to Vermont's I .4U 

"must be read against the peculiar !a.ctual setting of [the) case, atld with 

,)Il application of common sense• in order to further the public policy of 

•the protection of the children and the adoptive and natural parents.• l!;l,. 

at 89. 

Similady, in In ,, ).,J,J,, '38 N.Y.S.2d. 444 (Surr. Ct. 1981), tho 

bioloqical paren~s of A.J.J. ~efuaed to marry for political reaaona. The 

New York court permitted the biological f&ther to adopt "in the same .11:14%1nCr 

as if the petitionin<r father were the stepfather of the adoptive child," 

thereby preserYing the biological mother's riohts. ~. at 446. That court 

stated1 

Ill. 

Society changes and. with it, so dc:i mores. In this eta 
of freedom ot chcice &Ill! equality or rights for both 
partie1, the child .should JlQt be denied the privileqe of 
legi tlliacy as well aa the care and. con.c:ern of his 
natural J10thar'1 property and her rignts of i:ntestac:y 
merely l>ecause these adult natural parents refuse to 
:many. • • • 'l'he refusal by thes~ natu'I'd parenta to 
wed should not contravene New Yotk's·policy of fostering 
the diUd's :beat interests Bbove all else. 

when eocial mores change, qoverninq statutes must be interpreted to 

allow for these changes in a ~r that doea not frustrate the purposes 

:behind their enactment. TO deny the children of same-sex partners, as a. 

cl~ss. the aecur~ty of a leqally recoonized rel~tionsbip with their second 

parent ser11es no le~itimatc state interest. As the New York court stated in 

~I 
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tamilies have presented us with new problems ~nd 
complexities that can not 'be solved by idealizinl} the 
pa.st. '!Q~Y a child who receives proper nut'.rition. 
adequate sehooling and supporti~e sust&inina shelter is 
mnonq. tlie fortunate, whate-ver the SOUl'c:e. A c:hild vho 
also r4!ceives the love ~ nurture cf even a. sing-le 
parent can la counted among the bl~sed. Here this 
Coutt finds a child who has all the above benefits and 
~ adults 4e4ica.ted to his ~ella.re, secure in their 
loviJ'IO partnership, and determined to raise hi~ to the 
very best of their candderal>le Abilities. There is no 
reason in law, loqiC! or social pbiloaophy to obstruct 
such a favorable situation. 

583 N.Y.S.2d at 1002 (emphasis in original). By· a11owina same-sex 

adoptions to come within the Gtep-parent exception of S 448. we 4re 

furthering the purpose& ol the statute as vas originally intended by 

dlowinq the children of such UJ111)ns the :benefits and .security of a le<ral 

relationship with theix" de facto secoJ\d parents. 

As the c;ase law frota other jurisdictions illustrates, our paramount 

concern should te with the effect ot our laws en the reality of chi~dren•s 

li~es. tt ie not the courts that have engendered the diverse composition o! 

~oday• a families. It i:s the advancement of reproductive technologies and 

society's recognition u! ~lLetnative lifestyles that havo produced !mnilie~ 

in which a bioloqir:al, ~nd therefore a le9al, connection is no longer the 

sole orqanizinq principle. !ut it is the courts that ~re required to 

define. declare and p~tect the rights' of cbildren raised in these famLlies, 

usually upon their dissolution. At that point, courta a~e left to vindicate 

the public interest in the children'' fiNmcial support and. emotional well

:being by developing theories of parenthood, so the.t "legal stran<iers• who 
I 

are de facto parents may l:le awarded custody or visitation or rea.ched for 

.SUPl'(lrt. case law and COII'mentary on the subject detail the years of 

litigation .1pent in aettU.ng these difficult issues while the children 

rem&in in limbo, soinetimes denied the affection of a "parent" who has been 

9 
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with them from birth. Polikoff, Thi~ th1ld J)Qes Have Two Mother31 

jede{i.ning Uxentboqd to Meet the Need! pf Children fn _l.esphn-Mgther and 

Other Nontraditional [amllies, 78 Geo. J, L, 459, 508-22 (1990lr Comment, 

Se~ond Parent Adoptign for Lesbian-Parented Families: Legal ltc~pg:n~~iQn gt 

the Qthct Mother, 19 u.c, Davi3 L, :acv. 129, i~l-45 (19~6), It 13 aurcly in 

the Dolt intereata of children, and the state, to facilitate adoptions in 

these circumstances so that legal rightl and. rasponsibilities 111AY be 

determined now and any problems that arise later may be resolved within the 

recognized frmaework of ~stic relations laws. 

We are :not called upon to approve or disapprove of the rcllltionshi~ 

between the appellants. Whether we do or not, the fact remains that Deborah 

halS l:lcted e.s a pafent ot B.L.V.B. and E.L.V.B. from the 'll01\ent they were 

born. To deny leq&l protection of their relationship, as a matter of law, 

i.s inc:cnsistent with the chil~ron's tn:.st interest.s and t.berefore vith the 

public policy ot this state, as expressed in our statutes affecting 

cbildren.5 

Because the probate COlll't rejected these ad.options on legal groun~s, it 

did not make findinos on whether the adoptions were, in f~ct, in the best 

interests ot the children. ordinarily, this would require a remand to the 

prol:Jate court1 however, in liqb.t o! the !act that the adoptions were 

unopposed, that all of the evidence &t4ll<'is 1Ulcontroverted, that the ado-ption 

S S~ lS V.S.A. H 431 - 454 (a&>ptfon}: 15 V.S.A. U 21)1 - 21)6 
(support of spouse and care o! children) 1 15 v.S.A. S 301 (legal rights, 
privileges, duties and cbliqations of parents to be established for benefit 
of children, regatdless of wnethef child is born during ma.rriage or out of 
wedlock}; 15 V.S.A. S 665 lcu:stody to l>e a.warded upon :best interests o! 
child), § 666 (c:) (parental a.oreements on custody not in best interests of 
children shall :tl.Ot be a.-ppro\led by eourt), 5 668 tcustody modifications must 
be in best interests of children), and 5 669 (guardians ad Utet!\ must 
represent best inteJ:e3ts of child.renl; 33 v.s.A. 5 5540 (best interests of 
child shall be considered in dispcsition hearing on c~stody of ~inor). 

10 
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WllB investigated and rec~ed by the &tate, through SRS, and that there 

is not a scintilla af evidence in the recP,rd .to suggest that the ~doptions . . .. . 
are not in the ~eat interest-' of these c~il~ren, no re~son exista to re.llUlI1d 

for another hea.dnq. 

Reyersed,r jydgment 11 GD~Q;Jld ;ra.nting the petition& fgr itdoption in 

pocl)et Xo3. 5813 ond 5814 of the Washinqtgn Pr9bate t"ourt, 

1" 
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